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          CR-2014-3890 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Daily failed to establish that the district court abused its discretion by 




Daily Has Failed To Establish That The District Court Abused Its Sentencing Discretion 
 
 On the evening of November 24, 2013, Daily “smok[ed] a bowl” of marijuana, 
consumed alcohol at a bar, and then drove the wrong way on Interstate 90, swerved, 
and crashed head-on into Victor and Janell Deleon’s vehicle, causing it to flip and roll, 
 2 
landing upside down.  (PSI, pp.9-101; 10/26/15 Tr., p.46, Ls.22-23.)  Victor and Janell 
were trapped in their vehicle; Janell’s leg was injured and Victor was unconscious and 
bleeding profusely.  (10/26/15 Tr., p.46, L.23 – p.47, L.10; p.47, L.25 – p.48, L.3.)  
Emergency responders “had to use the jaws of life” to extract Victor from the wreckage, 
which took “over an hour.”  (10/26/15 Tr., p.47, Ls.21-23.)  Victor was airlifted to the 
hospital, where he underwent numerous surgeries and continued to lose copious 
amounts of blood; staff in the Intensive Care Unit advised his family that he may not 
survive.  (10/26/15 Tr., p.48, L.6 – p.49, L.3.)   
 Officers found marijuana and a glass marijuana pipe in Daily’s vehicle.  (PSI, 
pp.9-10, R., p.132.)  A blood draw revealed that her BAC was .17/.134.  (PSI, p.9.)  
Although Victor ultimately survived, he sustained severe nerve damage and, two years 
later – after undergoing more surgeries – he “still [could not] feel his leg from the knee 
down” or move his foot or toes, and it was reported that he would “have to wear a brace 
on his leg for the rest of his life.”  (10/26/15 Tr., p.49, Ls.5-14.)  The injuries also caused 
a “two-inch discrepancy in the length” of his legs, causing Victor constant back pain.  
(10/26/15 Tr., p.49, Ls.7-9.)  Janell also “went through surgeries” as a result of her 
injuries, and both she and Victor “had to go through physical therapy on a regular 
basis.”  (10/26/15 Tr., p.49, L.6; p.51, Ls.1-2.)   
 The state charged Daily with aggravated DUI, possession of marijuana, and 
possession of drug paraphernalia.  (R., pp.99-104, 131-33.)  Pursuant to a plea 
agreement, Daily pled guilty to the charges and the state agreed to recommend the
                                            
1 PSI page numbers correspond to the page numbers of the electronic file “CR14-3890 
DAILY #43679 SEALED.pdf.” 
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imposition of a unified sentence of seven years, with one year fixed, for the aggravated 
DUI.  (R., pp.203-05.)  The district court imposed a unified sentence of seven years, 
with one year fixed for aggravated DUI, and concurrent 180-day jail sentences for 
possession of marijuana and possession of drug paraphernalia.  (R., pp.210-17; 
10/26/15 Tr., p.74, Ls.17-19.)  Daily filed a notice of appeal timely from the judgment of 
conviction.  (R., pp.218-21.)   
Daily asserts her sentence for aggravated DUI is excessive in light of her status 
as a first-time felon, health issues, and purported remorse.  (Appellant’s brief, pp.3-5.)  
The record supports the sentence imposed.   
The length of a sentence is reviewed under an abuse of discretion standard 
considering the defendant’s entire sentence.  State v. Oliver, 144 Idaho 722, 726, 170 
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475 
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)).  It is presumed that the 
fixed portion of the sentence will be the defendant's probable term of confinement.  Id. 
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)).  Where a sentence is 
within statutory limits, the appellant bears the burden of demonstrating that it is a clear 
abuse of discretion.  State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing 
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)).  To carry this burden the 
appellant must show that the sentence is excessive under any reasonable view of the 
facts.  Baker, 136 Idaho at 577, 38 P.3d at 615.  A sentence is reasonable, however, if it 
appears necessary to achieve the primary objective of protecting society or any of the 
related sentencing goals of deterrence, rehabilitation or retribution.  Id.   
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The maximum prison sentence for aggravated DUI is 15 years.  I.C. § 18-8006.  
The district court imposed a unified sentence of seven years, with one year fixed, which 
falls well within the statutory guidelines.  (R., pp.212-17.)  At sentencing, the state 
addressed the “horrific” and potentially lethal nature of the offense, the severe and 
permanent harm to the victims, Daily’s attempts to minimize and excuse her criminal 
conduct, the fact that she continued to use marijuana after committing the instant 
offense, and the need for deterrence, rehabilitation, and retribution.  (10/26/15 Tr., p.60, 
L.8 – p.64, L.11 (Appendix A).)  The district court subsequently articulated the correct 
legal standards applicable to its decision and also set forth its reasons for imposing 
Daily’s sentence.  (10/26/15 Tr., p.71, L.11 – p.74, L.16 (Appendix B).)  The state 
submits that Daily has failed to establish an abuse of discretion, for reasons more fully 
set forth in the attached excerpts of the sentencing hearing transcript, which the state 
adopts as its argument on appeal.  (Appendices A and B.)  
 
Conclusion 
 The state respectfully requests this Court to affirm Daily’s conviction and 
sentence. 
       




      __/s/_Lori A. Fleming__________ 
      LORI A. FLEMING 
      Deputy Attorney General 
 
 
      VICTORIA RUTLEDGE 
      Paralegal 
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1 raise this baby. And we was hoping that she could get 
2 a transplant and take over full control, And •he 
3 hHn't •• •he hHn't been able to do that, And •he 
4 has •• ehc haa •• I've econ her·· how •ho has agonized 
5 over what happened to somebody etae, 1he caused 
6 eomobodv else thl• kind of problems. And how that 
7 happened 11 beyond me, you know. I don't know, But 
8 her grandfather and I are getting old, and she needs to 
9 be around to help with our•• that'• the only reason 
1 
2 
MR, LOGSDON: No, Your Honor. 
THE COURT: Old MS, Dally have the 
3 opportunity to review the presentence report? 
4 
6 
MR, LOGSDON: She did. 
THe COURT: Are there corrections? 
MR. LOGSDON: No, Your Honor. 
Page sa to 61 or 76 
69 
8 
7 THI! COURT: Okay. I'll take recommendations 
8 from the State. 
9 MR. MORTENSEN: Your HOl\or, If I may ask, 
10 that'& kept her alive anyway. aecauH of the dlabetea, 10 reviewed the presentence Investigation, oncl I know we 
11 she WH aaved 1 don't know how many time•, through God 11 heard there's no corrections to be made. However, the 
12 Is all I can say I•·· I helped save her. And she'• 
13 safe for some reaaon, and I think It'• fer that little 
14 guy becau1e he lov11 her. And we all need her. 
16 Thank veu, Your Honor. 
16 THE COURT: Thank you. Hold on a second, 
17 ma'am. 
18 Any other questions, Mr. Logsdon? 
19 MR. LOGSDON: No. 
20 THE COURT: Any quesUons from the 
21 prosecution? 
22 MR, MORTENSEN: No, YOtJr Honor. 
23 THE COURT: Okay. You c.in step down. Thiink 
24 you for coming In. 
25 Any other evldenc• to present? 
1 THE DEFENDANT: It WIS 2013. I'm sorry. 1 
2 got the years mixed up. 
3 THE COURT: When? 
4 MR. LOGSDON: She's saying that It was a 
5 mistake, Your Honor. Should say 2013. 
6 THE COURT: Okay. Thank you. 
7 
8 
Go ahead, Mr. Mortensen. 
MR, MORTENSEN: Thonk you, Your Honor. 
9 Your Honor, the State Is recommending 
10 prison In this case. I would like to first point out 
11 that Is consistent with the retommendatlon found In the 
12 PSI. Your Honor, In support of that, 1 would speak·· 
13 hope to speak briefly, but I do have some things to 
14 S!'ly. 
15 There appears to be a trP.mMdous 
disconnect with what we hear from the Deleons and then 16 
17 what we hear from the defendant and her family. OU! Is 
18 often mistaken for symptom, of diabetic episode, and 
19 law enforcement see that on the roadside. And there's 
20 some confusion of what officers s« and what we often 
21 think Is a DUI. But when the blood alcohol content 
22 test comes back at .17 and .134, that Is not the result 
23 of a diabetic epl,ode. You don't get a blood alcohol 
24 content from having diabetes. And the defendant 
25 disclosed that she'd had one drink, one Long Island 
60 
12 defendant disclosed that her last drink was In 2014, 
13 And so It would appear to be on the anniversary a year 
14 later of this accident, this collfslon. I would Just 
15 like to conl'lrm that th11t Is, In fact, correct. 
18 THE COURT: What are you confirm ing was 
17 correct? 
18 MR. MORTENSEN: The defendont disclosed that 
19 her last drink was on November 24, 2014. I see that 
20 the accident occurred on the seme dote 2013, And I 
21 Just wanted •· 
22 THE COURT: Oh. You were wondering If that 




MR. MORTENSEN: Co1Tect, Your Honor. 
THE COURT: Mr. Log~clon7 
Iced tea. You do not get .134 or . 17 from one drlnk. 
2 And If we do, I'd like to see how big that drink Is. 
3 Your Honor, this Is not the result of a 
4 medical condition, The defendant has had diabetes 
5 since she was five, we hear. She went drinking oncl 
6 driving knowing that she had diabetes, If medical 
7 concerns were, In fact, her concerns, she wouldn't have 
8 been out drinking and drMng. She would have been 
9 home. She made th"e decisions with full knowledge of 
10 the law and her medical condition. Sut despite that 
11 she got on 1•90 heading the wrong way and hit the 
12 Deleons head on. This was a horrific accident. 
13 And we hear the grandmother say, "I don't 
14 understand why somebody could be so upset with my 
1 !I granddaughter.• I don't think she's seen the pictures 
18 that Your Honor Just s&w, And I question whether or 
17 not she was listening to the Oeleons when they made 
18 their statements. 
19 Your Honor considers factors when Issuing 
20 a sentence, ancl llrst and foremost Is the protection of 
21 society. Your Honor, so many times we're In these 
22 hearings for DUI when we're thankful that nobody got 
23 hurt or, when there Is a oolllslon, that only the 
24 defendant was hurt, no Innocent people were hurt. Here 
2!1 we have two people, one of which almost lost their 
61 
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1 life. And we're wondering why the State Is 
2 recommending prison. The defendant doesn't appear to 
3 have been drinking and drMng since then, but 
4 protection of society Is still the crucial thing to 
5 consider here, Your Honor. This Is why It's Illegal to 
6 drink and drive. This Is almost the worst case 
7 scenario. 
8 Your Honor, a prison sentence will also 
9 serve to rehabilitate the defendant. Before she gets 
10 ellglble for parole, she'll have to go through 
11 programming and treatment. This will serve as a 
12 deterrent both to the public and to the defendant. 
13 This kind of behavior cannot be tolerated, and that, 
14 when somebody Is hurt, prison Is the alternative. 
15 A probation recommendation would Just be 
16 absurd in this case, Your Honor. Probation Is what 
17 people get with their first and second OUI's when 
18 nobody gets hurt, when there's no colllslons. We 
19 didn't seek probation for felony OUl's when nobody gets 
63 
1 In her mind that this kind of behavior cannot be 
2 repeated, medical condition or not. 
3 Your Honor, I question how serious the 
4 defendant has taken this. She showed up to her 
6 presentence Investigation Interview and said she forgot 
6 to bring her statement. She forgot, 
7 She's dlsclos.ed that she's smoked 
8 marijuana since, and I know It's legal to smoke 
9 marijuana In some states now, but marijuana stays In 
10 your system longer th11n 11lcohol. What we don't know Is 
11 Is when she did she get In the car and drive after 
12 smoking marijuana. The defendant, despite this 
13 horrific accident, she continues In her ways. 
14 Your Honor, I'm asking for restitution to 
15 be set out tor 90 days. I know the Oeleons have been 
16 hit severely with medical bills. I th ink It's near 
17 bankrupt them. They're going through the process of 
18 oroanrzrno those so we can submit those to the Court 
19 and organize the matter. 
20 hurt. We have a hornnc accident here, Your Honor, 20 Your Honor, tor my sentence l am asking 
21 and l think the public demands and we heard the Deleons 21 for a seven-year unlned sentence. I'm asking for a 
22 demand prison time. The public needs to know, when 22 one plus six. Your Honor, I'm asking for a one-year 
23 this kind of crime happens, prison Is a reallstlc 23 determinate sentence because I don't think the 
24 posslblllty. It's going to be a deterrent to the 24 defendant has served one day In Jall on this charge 
26 defendant. When she gets out, she'll hiivc no question 
1 ellglble for parole, but that does take Into 
2 consideration her lack of crfmlnal history. That can't 
3 be Ignored. This does appear out of character for the 
4 defendant. She has no prior convictions for DUI. But 
5 this Is so severe thet prison time hes to be 
6 considered, and that Is what l'm recommending, Your 
7 Honor. The Deleons are going to tlve with this the 
e rest ot their lite. And one year for the defendant In 
9 prison Is not a lot to ask for. 
10 Your Honor, It's wllh that that I submit. 
11 Thank you. 




MR. LOGSDON: Thank YOU, Your Honor. 
15 Well, as the court no doubt recalls, l've 
16 already explained that I think that, even tumlng my 
17 c!lent Into a felon under the circumstances In this 
18 case Is unconstltutlonal. l certainly think a prison 
19 sentence would be. 
20 This case Is not any different from the 
21 many DUl 's that we see all the time except the fact 
22 that someone got hurt. And the State's argument Is 
23 that the result, period, somehow changes a criminal 
24 sentence. But that doesn't make any sense at all. 
25 None of the Toohlll factors are any sort of a 
2S yet, And one yeor Is not o lot to serve before one's 
reflection on the amount of pain that Is caused. 
2 Certainty this Is a horrlflc situation. And to say 
3 that my client Isn't affected by It Is silly. She was 
4 also hurt. She went to the hospital. She's been 
65 
6 thinking about this ever since It happened. And yeah, 
6 this was horrlnc. Absolutely, But to say that 
7 somehow because people were hurt, that means that she 
8 somehow Is a greater risk for society Is silly. She Is 
9 the same risk as every other person that's ever driven 
10 with a DUI. 
11 She has essentially no cr1mln;,I hl5tory. 
12 She has some driving offenses that weren't related to 
13 alcohol, I mean, we're basically Just talking about a 
14 first-time DUI that ended up In, as the State said, 
16 precisely the reason why we don't allow DUl's to 
16 happen. 
17 Now, cases; like this probably make a good 
18 argument for why OUI probably shouldn't be a 
19 misdemeanor. I mean, If we're going to be laking 
20 people and holding them accountable for these results, 
21 then they really ought to say that every DUI needs to 
2:Z be treated In the same manner because, as ft Is right 
23 now, we're giving people three shots at driving 
24 Intoxicated. And we do all sorts of things that •• we 
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can bottom so fast. I'm all my son has. My 
2 gran<1parents are getting really old, and they can't 
3 keep up anymore. I moved to Idaho to change my ure, 
4 to get on the transplant 11st, to quit everything. And 
5 I've been working on It. I've done really, really 
6 well . And nnally I was In a secure place. 
7 And -· my grandma loves me, and she thinks 
8 the world or me, and tt's hard for her to see me do 
9 something like this. And so please don't look down on 
10 her for trying to defend me. I did my best so th11t way 
11 they'd be proud of me. I'm terrified. I am terrified. 
12 But It's only what I deserve. But I want to move on, 
13 and I want to have a future, and I want the Deleons to 
14 have closure, and I want them to be happy too. 
15 I wish -- I wish we could come to some 
16 sort of an agreement what needs to happen, either house 
17 arrest and going In and doing ttme on weekends. 1 wlll 
18 do whatever I can to pay back and give retribution, but 
19 I can't 90 consecutive day after day. I am so afraid 
20 that rm not going to come out of prison. That's what 
21 I'm a(rald of. I( I could go In there and say yes, l 
22 know I wlll make It back out, then I wouldn't nght so 
23 much, I guess. But I also know that the Benadryl In my 
24 system mixed with the alcohol I know I blacked out from 
2G that, and that 15 In the blood work and the paperwork. 
72 
1 the normel •• thet this Is really no different from the 
2 normal DUI other than there was an accident Involved. 
3 In a certain respect that's true, but In a mueh greater 
4 respect that Is not correct because the severltv of the 
5 Injuries to the Deleons cannot be -· cannot be 
6 exaggerated. equally Important Is a DUI where 
7 Ms. Dally was going the wrong way on the highway. That 
8 ts going to result In some t;ype or an accident almost 
9 every time. So It Is different. 
10 The goals or sentencing are obviously 
11 prolecllon of the publlc. Another statement was made 
12 w11s th11t retribution seems to be the goel here. No, 
13 protection of the publlc Is the primary 00111. And 
14 Ms. Deleon addressed thet In part In her statement. 
16 Deterrence not only to Ms. Dally and the others Is a 
16 goal. Punishment, I think, Is a goal. But the others 
17 arc more Important. 
18 The presentence report details the 
19 circumstances of the accident. But Including -· 
20 Including the serious Injuries to the Deleons. 
21 However, reading the report does not do Justice to the 
22 Injuries that they've suffered, as both Mr. and 
23 Mrs. Deleon have shown here today, that their Injuries 
24 ere physical obviously, emotional obvlously, and 
25 nnandal. The presentence report estimates the amount 
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1 I didn't know It was In my system. It was left over 
2 from treatment. 
3 And I shouldn't be drlVlng. I have 
4 medical transport now, and I won't drive. l haven't 
IS been driving, My grandfather and family drive me 
6 around to my appointments. I'm fully capable or being 
7 functional for house arrest at my house. Other than 
8 going to treatment, that's pretty rnuc:h all I need. I 
9 wouldn't bother anyone. 
10 Thenk you. 
11 THE COURT: Thank you. 
12 The statements that have been presented 
13 here today show why these cases are particularly 
14 difficult, and they're difficult because the actlons of 
15 Ms. Dally have affected so many people. Obviously the 
16 Deleons •• and we can get back to that In a minute-· 
17 are tremendously affected. But It also •• the 
18 statement rrom her grandmother, Ms. Wylle, shows how It 
19 affects her ramlly, Including the grandparents, the 
20 son. There was a statement made by Ms. Wylle that 
21 Ms. Dally's not a crlmlnal. And I understand what she 
22 meant by th11t. But the fact Is she Is a criminal. 
23 That's why she's being sentenced here todlly. 
24 Another statement that was made w11s the 
25 statement by Mr. Logsdon that this 1, different from 
73 
this has cost the Deleons at $600,000. We'll keep 
2 restitution open for a period of 90 days to see exactly 
3 how much It Is, But that figure Is Just staggering and 
4 shows the Impact In part this has had. 
6 Ms. Deleon stated that the she has a fear 
6 of riding In a car, driving now, and I understand that. 
7 I think that happens to anyone that's been Involved In 
8 an automobile accident, but one that was as emotional 
9 and one where not only she but her husband suffered the 
10 Injuries they did would make anyone fear getting Into a 
11 car again. And I do understand that emotion. 
12 As I st&ted, the physical Injuries 
13 particularly to Mr. Deleon, they're addressed In the 
14 pictures, they were addressed In the statements made. 
16 It's been a long recovery at this point. It's 
16 certainly not done. He's certainly making progress, 
17 and hopefully that will continue. eut he's going to 
18 have pennanent tnJuries the rest of his llfe, It 
19 appears. Certainly they're all going to have emotional 
20 and nnanclal damages the rest of their llves. 
21 The unfortunate fact, Ms. Dally, It Is, as 
22 Ms. Deleon stated, time for you to pay the consequences 
23 or your choice to drink and drive that n ight. And 
24 there's been discussion about how much you had to drink 
25 and thet kind of thing. The prei;entence report pieces 
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your blood alcohol level at , 17 or , 134, whichever, Is 1 served? 
2 well over the legal llmlt obviously. And·· so the 2 MR. LOGSDON: No, Your Honor. 
3 crime certainly Is one of drMng while under the 3 THE COURT: Ms. Dally's driving privileges 
4 rnnuence. 4 are suspended absolutely for a period of three years 
5 It's fortunate for you, Ms. Dally, In one 5 following her release from Incarceration. l<eep 
6 sense that the doctors worked as diligently as they did 6 restitution open for 90 days. You'll reimburse the 
7 and that Mr. Deleon was able to survive the lnltlal 7 Department of correction for the cost of the 
8 lnJunes. Otherwise, you would certainly be here for 8 presentence report In an amount not to exceed $100, pay 
9 sentencing on a much greater charge. 9 court costs of $290.SO. In light of the slgnlncant 
10 Considering all the (oregolng •• the 10 restitution, I'm not ordering any further fines or 
11 presentence report recommends Imprisonment. And 11 costs. 
12 considering all of the foregoing, I think Imprisonment 12 Anything else, counsel? 
13 Is appropriate In this case. The sentence l'm going to 13 MR, MORTENSEN: Not from the State, Your 
14 Impose Is the one recommended by the State, A seven· 14 Honor. Th!lnkyou. 
15 year sentence that wlll consist of one nxed and 5IX 15 MR. LOGSDON: Your Honor, It sounds like 
16 years Indeterminate on the DUI. 16 she's going to have dialysis this afternoon; so I'll 
17 On the two misdemeanors the sentence will 17 try and get you an order as soon as possible. 
18 be 180 days on each, all sentences to run concurrent 18 THE COURT: All right. I'm going to remand 
19 with one another. 19 you to the sheriff for transportation to the Department 
20 And as far as her medical treatment while 20 of Correction. Good luck. 
21 In prison, Mr. Logsdon, If you need to get an order to 21 (Proceedings concluded at 10:44 a.m.) 
22 me, something along those lines, I'll be certainly 22 
23 nappy to consider It, 23 
24 MR, LOGSDON: Yes, Your Honor. 24 
25 THE COURT: rs there any credit for tlm@ 2!1 
